In any removal proceedings before an immigration judge and in any appeal proceedings before the Attorney General from any such removal proceedings, the person concerned shall have the privilege of being represented (at no expense to the Government) by such counsel, authorized to practice in such proceedings, as he shall choose. [NA § 292, 8 U.S.C. § 1362 (2006 rural areas where the private bar is virtually unavailable. 3 Those who are fortunate to obtain pro bono or other types of legal representation also face some serious challenges at the different stages of the deportation or removal proceedings. 4 This article discusses the challenges of representing detained noncitizens in deportation proceedings from the prism of the Penn State Dickinson School of Law's Immigration Clinic ("DSL Immigration Clinic"). The discussion is presented in a continuum. Most of the immigration detainees are placed in deportation proceedings after serving a state or federal criminal sentence. What transpires in the criminal proceedings often carries serious immigration consequences. As such, the continuum must necessarily begin with a discussion of the challenges faced in deportation proceedings as a result of the nature of the state or federal criminal proceedings. These challenges are discussed under the title "Pretrial Challenges" in part II. Part III deals with the challenges associated with the merits hearing in the removal proceedings, including procedural and evidentiary issues. Part IV outlines posttrial challenges, including prolonged detention and the complexities of obtaining judicial review. Part V provides a brief conclusion.
II. PRETRIAL CHALLENGES
Most immigration detainees in expedited removal proceedings, with the exception of new arrivals, 5 tend to be persons who have had criminal convictions in state or federal 6 courts.
This section briefly discusses the immigration consequences of criminal convictions or plea bargains and demonstrates the challenges that the detainees and their counsels face during deportation proceedings because of the shortcomings of such bargains.
A. Representation Challenges Posed by State and Federal Criminal Plea Bargains
When immigrants are accused of criminal conduct, the penalty that awaits them is not limited to incarceration for a certain period of time or a fine under the applicable criminal laws; it often includes deportation. 7 Because deportation as a sanction is imposed after a separate proceeding, namely removal proceedings in immigration court, the consequences that criminal plea bargains may have on subsequent immigration court proceedings are easily overlooked. The immigration consequences could be very dramatic. For example, under section 101(a)(43)(F) of the Immigration and Nationality Act ("INA"), "a crime of violence... Notwithstanding any other provision of law, the Attorney General shall provide for the initiation and, to the extent possible, the completion of removal proceedings, and any administrative appeals thereof, in the case of any alien convicted of an aggravated felony before the alien's release from incarceration for the underlying aggravated felony. 8 U.S.C. § 1228(a)(3)(A) (2006 for which the term of imprisonment [is] at least one year" is considered an aggravated felony. 8 An aggravated felony, in turn, excludes a noncitizen from almost all forms of relief including adjustment of status, 9 cancellation of removal, 10 voluntary departure," and even asylum from persecution. 2 The casual use of the terms "crime of violence" and "aggravated felony" might suggest that they refer to some serious crimes such as murder, rape, robbery, or other violent crimes. For purposes of immigration law, however, pulling someone else's hair during a night club fistfight might qualify as an aggravated felony barring almost all forms of relief.
This suggestion is based on the case of Mary Ann Gehris, which was reported by Anthony Lewis of the Ann was adopted by United States-citizen parents when she was two years old. 14 When she became of age, she got involved in a fistfight at a nightclub with another woman who had been with Mary Ann's boyfriend.' 5 For that offense, Mary Ann received a suspended sentence of one year.' 6 The former Immigration and Naturalization Service ("INS") instituted an action to remove her, alleging that she had committed an aggravated felony under section 101(a)(43)(F) of the INA, that is, a crime of violence for which a sentence of one year is imposed.' 7 The fact that the sentence was suspended is considered irrelevant for purposes of immigration. 18 Although in this particular case the former INS decided not to pursue the deportation proceedings in the face of heightened publicity, there is no doubt that the law could have been interpreted to exclude Mary Ann. There is also no doubt that during her criminal trial or plea bargain, nobody thought about the immigration consequences of the criminal proceedings. If she had served eleven months and twenty-nine days, instead of negotiating for a suspended sentence of one year, she could have easily avoided the immigration consequences. A significantly lesser time of actual incarceration would undoubtedly have been attractive to the prosecutors.
A similarly tricky provision is section 101(a)(43)(G) of the INA. It defines an aggravated felony as "a theft offense (including receipt of stolen property) or burglary offense for which the term of imprisonment [is] at least one year."' 9 Examples of the application of this provision include the finding of an aggravated 20 felony in situations of attempted possession of stolen property, 14 LEGOMSKY, supra note 13, at 562. 15 Id. at 563. possession of stolen mail, 2 1 ordinary theft, 22 petit larceny, 2 3 and, most interestingly, shoplifting. 2 4 In almost all of the cases cited in connection with the various offenses, the major problem was the disregard for immigration consequences during the criminal trials or plea bargains. Again, in almost all of the cases, the plea could have been reasonably negotiated to avoid immigration consequences. Reasonable prosecutors willing to negotiate a oneyear suspended sentence would agree to a term of actual incarceration for a significantly lesser period of time. DSL Immigration Clinic's representation of a client in deportation proceedings in York, Pennsylvania, offers a good example of the unfortunate results of criminal plea bargains that do not take immigration consequences into account and also the challenges that they bring to immigration representation.
The case of Daniel Kim 25 is described as follows for purposes of demonstration. Daniel is a native of Cambodia. His family fled Cambodia at a time when the Khmer Rouge was killing and terrorizing ordinary Cambodians. When he was a young child, his parents took him to a refugee camp in Thailand to shield him from persecution. He lived in the refugee camp under very difficult conditions for ten years. He was then resettled as a refugee in the United States along with his family. Daniel did not speak any English when he arrived in the United States. He found attending school difficult and dropped out. He got involved in drug-related offenses, none of them very serious. More than about a decade after the two drug-related offenses, he was accused of possession of stolen property in Philadelphia, Pennsylvania. According to Daniel, he purchased the car that gave rise to the criminal charges without knowing that it was stolen. Regardless of the truth or falsity of the allegations, however, he was counseled to plead guilty in exchange for a lighter sentence. He received an indeterminate sentence of six months to twenty-three months under Pennsylvania's indeterminate-sentencing guidelines. Under existing case law, for purposes of immigration law, in situations of indeterminate sentencing, the maximum penalty is considered the penalty actually imposed. 2 6 That made him guilty of an aggravated felony under section 101(a)(43)(G) of the INA, that is, a crime of theft for which one year imprisonment is given. 2 7 This classification virtually left him without any meaningful remedy. 28 He could have easily avoided the severe immigration consequences if he had agreed to serve up to 364 days in prison, which would certainly have been attractive to the prosecutors who agreed to give him six to twenty-three months.
B. Futility of Pleading Ineffective Assistance of Counsel
Save affirmative misrepresentation, failure to advise a client of the immigration consequences of a conviction or a plea bargain is considered a collateral issue and, as such, not an ineffective 33 Given the obvious nature of representation that indigent, immigrant criminal defendants receive, the immigration impact of this rule is not difficult to contemplate. Even in situations where the assistance of counsel may be considered ineffective, pleading this ground as an avenue of relief from deportation is often futile because of several reasons. For example, in the Daniel Kim case previously discussed, such a claim would have required the representatives to go back to the state court of Pennsylvania in Philadelphia, where he was convicted, and submit a motion to vacate the plea based on ineffective assistance grounds. Assuming that the motion would succeed, it would only mean that Daniel would stand trial anew. A new trial would mean that he could be convicted or exonerated. The more serious problem is, however, that by the time the new trial is conducted, Daniel would have served the maximum penalty possible under Pennsylvania law for the crime that he was accused of because he would not be released from prison during the criminal trial. 34 It is important to note that by the time Daniel was initially put in deportation proceedings, he had already served his initial time and also spent a significant amount of time in immigration custody. Going back to state court for retrial would mean years of incarceration, regardless of his guilt or innocence. Thus, the damage done at the initial plea bargain stage is almost irreparable. That remains to be one of the greatest challenges of attorneys representing immigrants put in deportation proceedings-plea bargains that could have easily been modified to avoid severe immigration consequences.
C. Ambiguities in Criminal Conviction Records
Ordinarily, a noncitizen "who admits having committed or who admits committing acts which constitute the essential elements of ... a crime of moral turpitude" or a violation of controlled substance laws is deemed inadmissible. 35 There are, however, reasonable exceptions to this rule which mitigate the harsh consequences. For example, the inadmissibility rule does not apply to a person who committed only one crime of moral turpitude when he was under the age of eighteen and more than five years have passed between the commission of the crime and the release from incarceration. 36 However, hopeless predicaments often befall a person convicted of an aggravated felony because of the reasons discussed in the previous subsection. Because of the seriousness of the consequences, including the denial of adjustment of status and the cancellation of removal and asylum, the law requires an actual conviction rather than the mere admission of the essential elements of an offense. 37 The 31 See INA § 212(a)(2)(A)(i), 8 U.S.C. § 1182(a)(2)(A)(i) (2006) . There is no definition of the term "crimes of moral turpitude" under the INA. However, courts have adopted this general definition: "An act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellow men, or to society in general, contrary to the accepted and customary rule of right and duty between man and man. When Daniel pleaded guilty to the charge of possession of stolen property, he thought that he was given probation, not an actual sentence. His belief was justified because the order was issued on a preprinted form under a heading "Certification of Probation." In the probation certificate, the order reads: "placed the defendant on probation/parole for," and a handwritten entry following this sentence reads: "6-23 mos. immediate parole to US Marshals. 3 8 This record was obtained by Daniel's counsel from the clerk's office of the Court of Common Pleas of Philadelphia County, Pennsylvania. Because of the lack of clarity of the conviction records, the case had to be adjourned three times for the presentation of more evidence proving the nature of the sentence. The determination of the nature of the sentence was quite essential because under existing law, if the evidence suggested that the six to twenty-three month sentence was probation rather than an actual sentence, it would have meant that there was no conviction of an aggravated felony. 39 That in turn would have meant no deportation for Daniel, because his crime was only considered an aggravated felony because of the sentence, not the inherent nature of the crime. 40 he had lawful permanent resident status, which he had acquired as a result of his refugee status as a child. 4 ' Three adjournments and more evidence later, the immigration court became convinced that despite the confusion in the criminal records, the sentence was an actual sentence rather than probation. Daniel was finally ordered deported, having lost on every form of relief under the immigration law. 4 2 His deportation could indeed have been avoided if the immigration consequences were considered during the criminal proceedings and subsequent recordkeeping.
D. Prosecutorial Discretion
Like any area of law enforcement, Immigration and Customs Enforcement ("ICE") exercises tremendous prosecutorial discretion with respect to the selection of cases that it decides to prosecute. This prosecutorial discretion is virtually unreviewable. 43 Although the exercise of prosecutorial discretion often follows commonsense, reasonable minds can differ on the prosecutorial decisions of some cases. The DSL Immigration Clinic faced only one case in which it considered that the unnecessary harm it caused outweighed any legitimate law enforcement benefits that it was meant to serve. That case was the case of Halima Omar. 44 of several years. The nature of the persecution was such that it included every conceivable form of violence and indignity. She brought three of her teenage children to the United States right after she was granted asylum. The children acquired derivative status under section 208(b)(3) of the INA. Some years later, she was implicated for fraudulent conduct and served a sentence of more than one year. As soon as she completed serving her criminal sentence, she was transferred to immigration custody. The immigration service revoked her asylum on the basis of her conviction, 4 5 which qualified as a particularly serious crime for purposes of exclusion from asylum, 4 6 and put her in deportation proceedings. Unfortunately, the revocation of her asylum status also meant the revocation of her children's derivative asylum status; a 7 although they may be able to seek asylum on their own based on the persecution they shared with their parents and independently. Finally, because the persecution Ms. Omar suffered was so severe, the court granted her withholding of removal under 8 U.S.C. § 1231(b)(3)(A). That could not, however, reinstate her children's derivative asylum. The prosecutorial decision to revoke her asylum, while it was reasonably clear that she would qualify for withholding of removal, became a source of great hardship on the part of four refugees, Ms. Omar and her three children. Moreover, it probably consumed significant government resources, including the expenses of detaining Ms. Omar for several months, the adjudication of her claim, and also expenses associated with the possible future adjudication of her children's asylum claims. The legitimate law enforcement objective served in this case was greatly outweighed by the unnecessary hardship caused to the refugees, as well as the expenses incurred. The challenge, of course, is that there is nothing that counsel and representatives could do because the exercise of prosecutorial discretion is unreviewable. Even if it were reviewable, in circumstances such as this where the law perfectly allows the course of conduct the prosecutors took, there is really nothing that could be done except to seek the appropriate form of relief. But ultimately, the power rests with the prosecutors. Experience suggests that they often exercise it judiciously; however, not all prosecutorial decisions can be praised as such. This case demonstrates the occasional flaws.
III. TRIAL CHALLENGES
Trial challenges in immigration cases are enormous and relate to the inability to obtain evidence as a result of the respondent's incarceration, as well as the informal procedural and evidentiary rules. This part discusses these challenges.
A. Challenges in Obtaining Evidence as a Result of Mandatory Detention
Detained immigrants often face difficulty producing evidence because of their incarceration. They cannot go out and gather documentary evidence from their homes and other places or convince friends and family to testify on their behalf. This problem is real. For example, one of the DSL Immigration Clinic's clients was a forty-eight-year old man who was born in Mexico and lived in the United States since age three, but whose citizenship was 48 uncertain.
The DSL Immigration Clinic got involved at the appellate level before the Board of Immigration Appeals ("BIA"). The client was put in deportation proceedings after serving a sentence for criminal conduct. The client claimed United States citizenship by virtue of his father's United States citizenship'which was not disputed. The problem was, however, under section 301(g) of the INA, for the client to acquire United States citizenship by birth, his United States-citizen father must have resided in the United States for a total period of five years, two of which after he turned fourteen. 49 The only issue in this case was the father's residence in the United States during the qualifying time period. Unfortunately for the client, his father died while the client was in deportation proceedings before he had a chance to testify. 50 The client was denied relief for lack of evidence and he appealed to the BIA. In the process of writing the appellate brief, the student representatives contacted the client's brother, per the request of the client, and asked if he was willing to testify should the case get remanded to the immigration court. The brother refused to testify claiming that his brother only contacted him when he got in trouble.' This is indicative of the fact that if he was not incarcerated during his deportation proceedings, he could have obtained sufficient evidence to prove his United States citizenship, including convincing his brother and others to testify. It is quite possible that United States citizens are in fact deported because they are unable to produce evidence because of their incarceration on immigration charges. The only source of evidence that incarcerated persons could produce without much difficulty is their own testimony. Selfserving testimonial evidence is, of course, often very vulnerable for a variety of reasons. The following subsection discusses the challenges of testimonial evidence in immigration proceedings.
B. Credibility
When the only form of evidence is the respondent's testimony, credibility means everything. Admittedly, even in ordinary civil and criminal proceedings, vigorous and tactful cross examination has the potential of undermining the credibility of totally honest and truthful witnesses. In immigration proceedings, this situation is compounded by various considerations. First of all, the rules on credibility are very broad. The INA, as amended by the Real ID Act of 2005, elaborates the credibility rule in many ways. This rule makes it clear that "[t]here is no presumption of credibility" 5 2 and goes on to state that the trier of fact must consider "the totality of the circumstances, and all relevant factors 5 3 to determine credibility. Such factors include: "demeanor, candor, or responsiveness ... the inherent plausibility of the applicant's or witness's account, the consistency between the applicant's or witness's written and oral statements ... the internal consistency of each such statement, the consistency of such statement, [and] with other evidence of record ... . Although this rule seems to be reasonably calculated to determine the credibility of a witness, particularly in refugee situations, applicants are not usually well-equipped to present their stories, even if completely true, in a manner that could pass this test. Their demeanor might suggest lack of credibility in the eyes of a judge who may not be familiar with the culture of the applicant. Evidently, in some cultures, eye contact with a person in an authority position may be interpreted as a sign of disrespect. 55 Similarly, a refugee may demonstrate lack of responsiveness for a variety of reasons, which may have nothing to do with the truthfulness of the story. There could also be various reasons for inconsistencies between previous filings and live testimony, such as bad counseling, language barriers, illiteracy, and even an attempt to embellish the story out of desperation-even if the real story would have sufficed for the grant of asylum. 56 It is often easier to impeach the credibility of a detained noncitizen. The following subsections discuss the challenges in this area. 
i. Criminal Conviction as a Presumption of Lack of Credibility
Evidently, society regards a person once convicted of a crime as a person of questionable character. The stigma continues to affect that person's credibility not only in subsequent court proceedings, but also in daily life. To avoid prejudice to such persons in subsequent criminal proceedings, in ordinary criminal proceedings, the disclosure of previous convictions is often prohibited at least until the sentencing stage in most jurisdictions. 57 However, such rules do not apply in immigration proceedings. 58 In fact, the respondent is often put in removal proceedings precisely because of the convictions. 9 If such person seeks asylum and testifies on his own behalf, he obviously needs to overcome a negative presumption that he suffers because of his criminal past. The slightest inconsistency or contradiction could completely damage the credibility of the respondent, even if the story is totally accurate. It is not difficult to impeach a witness under these circumstances, particularly because of the relaxed rules of admissibility in removal proceedings.
C. Relaxed Rules of Procedure and Evidence
There are no meaningful limitations on the admissibility of evidence in deportation proceedings except generally applicable due process considerations. 60 The Immigration Regulations provide for the admissibility of "any oral or written statement that is material and relevant to any issue in the case previously made by the respondent or any other person during any investigation, examination, hearing, or trial" to impeach the credibility of the respondent or his witnesses testifying in removal proceedings. 61 One of the most important tools used to impeach witnesses in asylum proceedings is the presentation of airport interview documents. Although reliability of airport interview documents could be questioned for various reasons, these documents are admissible without any restriction. 62 Evidently, airport interviews tend to be quick and general. 6 3 The interviews occur immediately upon arrival and under stressful situations. 64 Moreover, the casual nature of the recordkeeping makes them more unreliable. 65 In fact, in its 2005 report, the United States Commission on International Religious Freedom identified some serious irregularities in airport interviewing, which makes the records unreliable. 6 6 Despite that, however, the rules allow the admissibility of such records in removal proceedings, creating a serious challenge for respondents as well as their representatives.
More importantly, conviction records containing graphic details of the criminal conviction are often brought to the attention of immigration judges under many circumstances. For example, in one of the cases that the DSL Immigration Clinic represented, the respondent, Ali Mohamed, was put in removal proceedings after serving a term of imprisonment, which was less than five years, for the offense of corrupting a child. 6 7 He sought withholding of removal because he was not qualified for asylum under section 208(b) of the TNA because his crime clearly qualified as an aggravated felony. 68 The issue in this case was whether the crime also excluded him from withholding of removal under section 241(b)!3) of the INA, which defines "a particularly serious crime" 9 as "an aggravated felony (or felonies) for which the alien has been sentenced to an aggregate term of imprisonment of at least 5 years. ' , 70 The same provision states that this minimum threshold does not prevent the Attorney General (i. immigration judge) "from determining that, notwithstanding the length of sentence imposed, an alien has been convicted of a particularly serious crime." 71 To determine whether a certain crime is a particularly serious crime for purposes of withholding of removal under section 241(b)(3) of the INA, immigration judges need to look at the nature of the crime. 72 To do so they usually examine the criminal records, including the charging documents, and jury instructions. 73 In most instances, the examination of charging documents and other related records are prejudicial to the respondent as they tend to expose unproven allegations described in prosecutorial language. In the case of Ali Mohamed noted above, all the criminal records were admitted as evidence. The judge had to examine all the graphic details of the corruption of a minor charge to determine whether the crime, although the penalty was less than five years, constituted a particularly serious crime under section 241(b)(3) of the INA. The details of the allegations would obviously not help the respondent, whether they were true or not; there is no rule that could be used to keep them out.
IV. POSTTRIAL CHALLENGES
The rendering of a removal order is unfortunately not the end of the story; in fact, it is sometimes the beginning of a more serious challenge. In ideal circumstances, the noncitizen would obtain travel documents from the government of his home country, the home country would agree to take him, and he would be deported to that country without difficulty. Not infrequently, however, a 
A. Enforcement of Deportation Orders
Section 241 of the INA sets forth the rules that need to be followed for the removal of aliens ordered removed. 74 The statutory removal period is ninety days; 75 however, a more stringent rule applies to "inadmissible or criminal aliens. 76 It states that
[a]n alien ordered removed who is inadmissible under section 212, removable under section 237(a)(1)(C), 237(a)(2), or 237(a)(4) or who has been determined by the Attorney General to be a risk to the community or unlikely to comply with the order of removal, may be detained beyond the removal period and, if released, shall be subject to the terms of supervision in paragraph (3) .77 In situations where no state wants to receive their would-be deportee, the consequence could be indefinite detention, at least in some cases. 78 Although in Zadvydas v. Davis, 79 the Supreme Court of the United States held that indefinite detention of noncitizens ordered removed when there is no possibility of removal violated due process, it failed to make this rule applicable to all cases. 8 " One obvious exception is considerations of dangerousness. Based on this gap, the Immigration Regulations carved out four possible exceptions to the Zadvydas "No Indefinite Detention Rule." These exceptions include: (1) people afflicted with highly contagious diseases; (2) people whose release would have adverse foreign policy consequences; (3) people who are considered significant national security risks including terrorists; and, finally, (4) people who are considered "specially dangerous" because of their conviction for crimes of violence or because of mental conditions. 8 1
As described above, the meaning of crimes of violence, aggravated felony, and related concepts in immigration law is a little different than in other areas of jurisprudence. Given the breadth of the exceptions under the regulations, indefinite or prolonged detention of those not only genuinely considered to be dangerous, but also those who are deemed dangerous just because they meet the board interpretation of the regulations, would be unavoidable. For example, in the case of Ali Mohamed cited above, as of the writing of this article, the respondent was awaiting his removal about a year after the final removal order was entered. He must have been released under Zadvydas, but obviously one of the four exceptions under the regulations must have been invoked to keep him in detention. The only way that the actual reasons for holding this individual for nearly a year could be ascertained is through habeas corpus. This will lead to the discussion of judicial review in the next subsection.
B. Judicial Review
In recent years, the United States Congress took several measures to curtail judicial review of immigration decisions in many ways. The evolution of judicial review in the immigration context is a complex subject and is outside the scope of this article. 2 However, it is necessary to state the existing law to show the challenges that noncitizens ordered deported, and their representatives, routinely face. The general rule on judicial review of deportation orders based on criminal convictions is stated as, alien who is removable by reason of having committed a criminal offense." 83 The exception is stated in the following terms:
Nothing in subparagraph (B) or (C), or in any other provision of this Act (other than this section) which limits or eliminates judicial review, shall be construed as precluding review of constitutional claims or questions of law raised upon a petition for review filed with an appropriate court of appeals in accordance with this section.
A petition for review in an appellate court is thus the only way that a final removal order could be reviewed. Even then, the review is limited to constitutional issues and questions of law. 85 Determinations of fact including credibility, consistency, and sufficiency of evidence are almost always never reviewable. 86 Thus, a respondent who loses on factual findings at the trial level does not have any avenues of review unless, of course, the circumstances compel a contrary finding. 87 This is a very difficult burden to meet. It is fair to conclude that the chance of having a reversal on an appeal on questions of fact is close to none. Even when questions of law arise, the practical difficulty of proceeding with an appeal before an appellate court is a daunting task not only for the respondent, but also for his representatives. Unless some serious legal and constitutional issues are involved, the whole process of judicial review is so discouraging, particularly when the chances of success are balanced with the procedural hurdles and attending costs. A limited number of cases do, however, get appealed and continue to shape the jurisprudence in this area. 88 V. CONCLUSION Involvement in the representation of noncitizens in expedited removal proceedings would provide the opportunity to observe the administration of an interesting brand of justice; the kind of justice that appears to balance humanitarianism with swift law enforcement. The balance is delicate. The guidance that decisionmakers get from the substantive and procedural laws is less than perfect. The balance often shifts from one side to the other depending on circumstances. Administrative hurdles such as obtaining accurate criminal conviction records, plea bargains that do not take immigration consequences into account, lack of evidence, presumptions, relaxed rules of evidence and procedure, and lack of cooperation from countries of origin of persons ordered removed continue to complicate the administration of justice in immigration proceedings. In the end, however, the mix of variables that would determine the dispensation of justice in removal proceedings being too many, a not so unimportant variable seems to be good or bad luck. 88 Although in recent years the number of appeals to the courts of appeals has grown significantly, it is still a fraction of the total number of cases adjudicated by the nations approximately 220 immigration judges. See Adam 
